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SANTA ANA RIVER WATER RIGHT HEARING

Notice of Change in Hearing Room: Please note that the hearing room for the Santa Ana River
water right hearing has been changed. The hearing will commence on Wednesday, May 2,
2007 at 9:00 a.m., and continue as necessary at 9:00 a.m., on May 3, 4, 7, 8, and 9, 2007. On
May 2, 3, and 4, 2007, the hearing will be held in the Sierra Hearing Room (instead of the
Coastal Hearing Room as originally noticed). Accordingly, all six days currently scheduled for
this hearing will take place at the Joe Serna Jr./Cal EPA Building, Sierra Hearing Room, 1001 |
Street, Second Floor, Sacramento, California.

Revised Service List: A revised service list is enclosed. The City of Redlands has withdrawn its
protests against Application Nos. 31165, 31370, 31174, and 31371, and it will not participate in
the hearing. The San Bernardino Valley Water Conservation District has withdrawn its
Application No. 31371.

Ruling on Procedural Matters: Certain parties have objected to the presentation of evidence
and conduct of cross-examination by the Center for Biological Diversity (Center), who filed a
timely Notice of Intent to Appear in this proceeding, but who did not protest the water right
applications that are the subject of this hearing. (The Center protested the City of Riverside’s
Wastewater Change Petition WW-0045.) By letter dated April 10, 2007, | gave the hearing
participants an opportunity to brief the issue of whether the Center may participate in the
hearing regardless of whether the Center is a protestant. San Bernardino Valiey Municipal
Water District, Western Municipal Water District of Riverside County (MuniWestern), Orange
County Water District (OCWD), and the Center timely submitted briefs.

MuniWestern requests the State Water Board to issue an order striking the portions of the
Center’s Notice of Intent to Appear that do not relate to its protest against Wastewater Change
Petition WW-0045, and to limit the Center's participation in the hearing to the wastewater

- change petition. In general, MuniiWestern argues that the Water Commission Act contemplates
that challenges to water right applications will proceed through the protest process, thus
providing a means of fostering voluntary settlement of water right disputes. Muni/Western
asserts that the Center's failure to protest the water right applications deprived the applicants of
an opportunity to address the Center's concerns. To allow a “late” appearance at a hearing by a
person who did not file a protest, Muni/Western contends, resuits in unfair surprise to the
hearing participants. OCWD joined MuniWestern's request to limit the Center's participation.
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I have concluded that the Center should be allowed to fully participate in this proceeding by
presenting testimony and conducting cross-examination unless it has stipulated otherwise. The
State Water Board's hearing procedures do not require the filing of a protest as a prerequisite to
participating in a water right hearing. California Code of Regulations, title 23, section 648.1,
subdivision (b) states:

In a water right proceeding, the party or parties shall include the water right
applicant or petitioner, persons who have filed unresolved protests, persons who
have filed unresolved objections to a temporary change petition, persons who
have filed an unresolved written complaint with the Board concerning the subject
matter of the hearing, and any other persons who are designated as parties in
accordance with the procedure specified in the hearing notice. {Italics added.)

(See also Gov. Code § 11405.60 [defining “party” to include any person who is allowed to
appear in the adjudicative proceeding].) The February 16, 2007, hearing notice allows
interested persons who intend to present evidence to participate in the hearing as parties.

In general, early participation in the water right process should be encouraged. An interested
person who fails to file a protest runs the risk that the matter will be resolved without a hearing if
no other persons protest or all of the protests are resolved. Nonetheless, as the Administrative
Procedure Act, the State Water Board’s regulations and its hearing procedures acknowledge,
the State Water Board has the discretion to allow an interested person, who has not submitted a
protest, to participate in an adjudicative proceeding as a party. The rules governing adjudicative
proceedings contain numerous requirements to ensure that the parties are treated fairly and
evenly, and that there are no surprises. (See, id, § 11425.10 [administrative proceeding bill of
rights]; Cal. Code Regs., tit. 23, § 684.4, subd. (a) [policy to discourage surprise testimony}.)

Acknowledging that the State Water Board's regulations allow a person who is not a protestant
to participate in a water right hearing as a party, Muni/Western suggests that the State Water
Board apply the same standard for intervention in water right proceedings that is used in civil
actions. An adjudicative proceeding is not the same as a civil action, however, and may have
less stringent requirements for the presentation of evidence and the identification of parties.
(See, e.g., Gov. Code, § 11513, subd. (¢) [a hearing is not required to be conducted according
to technicat rules relating to evidence].) Moreover, the adjudicative proceeding provides the
evidentiary record to be used by the State Water Board in carrying out its statutory and public
trust responsibilities. These independent responsibilities distinguish the State Water Board from
a court, which is limited to the judicial function resolving disputes among the parties before it.
Thus, it may be appropriate to allow a party to participate in an administrative proceeding even
though the party wouid be precluded from participation in a civil trial.

In this case, the Center has an extensive history of advocacy and legal involvement in the Santa
Ana River watershed. Its public trust and environmental interests in this proceeding are unique
and are not represented by other parties. It proposes to introduce concrete evidence relevant to
the key hearing issues. The Center has complied with the procedural requirements for
participating in this hearing and it will be allowed to fully participate.
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If you have any questions regarding procedure as a result of this ruling, please contact
Erin K.L. Mahaney, Senior Staff Counsel, at (916) 341-5187 or
emahaney@waterboards.ca.gov.

Sincerely,

Hearing Office
Enclosure
cc.  Warren P. Felger, Esq. Ms. Frances Spivy-Weber, Board Member
City of Redlands Executive Office
Felger & Associates State Water Resources Control Board
726 West Barstow Avenue, Suite 106 1001 | Street, 24" Fioor [95814]
Fresno, CA 93704 ' P.O. Box 100
waterlaw@pacbell.net Sacramento, CA 95812-0100

David Cosgrove, Esq.

San Bernardino Valley Water
Conservation District

Rutan & Tucker, LLP

611 Anton Boulevard, 14th Floor

Costa Mesa, California 92626-1931

dcosgrove@rutan.com
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SANTA ANA RIVER HEARING
May 2, 2007 HEARING
REVISED SERVICE LIST
(April 19, 2007)

PARTIES TO EXCHANGE INFORMATION

(Note: The parties whose E-mail addresses are listed below agreed to accept electronic
service, pursuant to the rules specified in the hearing notice.)

Adam Keats
Center for Biological Diversity

Bradley J. Herrema
Chino Basin Watermaster

Michael Fife
Chino Basin Watermaster

Morgan Evans
Chino Basin Watermaster

Jill N. Willis, The City of Riverside

Susan Wilson, Deputy City Attorney

The City of Riverside

Steven M. Kennedy, Esq.
East Valley Water District

James L. Erickson, Esq.
City of Chino

Joshua S. Rider, Staff Attorney
Forest Service, USDA

1095 Market Street, Suite 511
San Francisco, CA 94103

akeats@biologicaldiversity.org

Hatch & Parent
21 East Cairrillo Street
Santa Barbara, CA 93101

bherrema@hatchparent.com

Hatch & Parent

21 East Carrillo Street
Santa Barbara, CA 93101
mfife@hatchparent.com

Hatch & Parent

21 East Carrillo Street
Santa Barbara, CA 93101
mevans@hatchparent.com

Best Best & Krieger

3750 University Ave., Suite 400
Riverside, CA 92501
jil.willis@bbklaw.com

3900 Main Street
Riverside, CA 92522
swilson@riversideca.qov

Brunick, McElhaney & Beckett
1839 Commercenter West

P.O. Box 6425

San Bernardino, CA 92412-6425
skennedv@bbmblaw.com

Counsel to the City of Chino City Attorney

c/o Jimmy L. Gutierrez, APC
12616 Central Avenue
Chino, CA 91710

jim@city-attorney.com

33 New Montgomery, 17" Floor
San Francisco, CA 94105
joshua.rider@usda.gov




Christopher J. McNevin, Esq. Orange
County Water District

David R.E. Aladjem, San Bernardino
Valley Municipal Water District and
Western Municipal Water District of
Riverside County

Kevin M. O’Brien, San Bernardino
Valley Municipal Water District and
Western Municipal Water District of
Riverside County

Marc Luesebrink, San Bernardino
Valley Water Conservation District

Peter J. Keil, Santa Ana River
Mainstem Project Local Sponsors

Nino Mascolo, Southern California
Edison Company

Pillsbury Winthrop Shaw Pittman LLP
725 South Figueroa Street, Suite 2800
Los Angeles, CA 90017-5406
chrismcnevin@pillsburylaw.com

Downey Brand LLP

555 Capitol Mall, 10" Floor
Sacramento, CA 95814
daladjem@downeybrand.com
Downey Brand LLP

555 Capito! Mall, 10" Floor
Sacramento, CA 95814
kobrien@downeybrand.com

Manatt, Phelps, and Phillips
11355 West Olympic Bivd.
Los Angeles, CA 90064
mluesebrink@mannatt.com

Ellison, Schneider & Harris LLP
2015 H Street

Sacramento, CA 95814-3109
pik@eslawfirm.com

Southern California Edison Company
2244 Walnut Grove Avenue
Rosemead, CA 91770
nino.mascolo@sce.com

PARTICIPANTS MAKING POLICY STATEMENTS ONLY

Kenneth L. Jeske, Director

Public Works and Community Services Agency

City of Ontario
1425 South Bon View Avenue
Ontario, CA 91761-4406

Chandra Ferrarj

Department of Fish and Game
1416 Ninth Street, 13" Floor
Sacramento, CA 95814
cferrari@dfg.ca.gov




